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INTRODUCTION

There are ombudsmen sprinkled here and there throughout the Fed-
eral Government. The Taxpayer Ombudsman in the Internal Revenue
Service (IRS) is probably the best known. Least well-known, perhaps,
is the Army Materiel Command (AMC) Ombudsman, which is part of
the Department of the Army. In between, one finds the Resource Con-
servation and Recovery Act (RCRA) Hazardous Waste Ombudsman
in the Environmental Protection Agency (EPA), which also has an
ombudsman for small business matters and asbestos questions, the rem-
nants of an ombudsman program in the Department of Commerce, and
another at the Interstate Commerce Commission (ICC). There is a
flourishing band of ombudsmen in the long-term health care field, man-
dated by Congress, funded with federal grants, and administered by
state governments. At one time or another, all but one of these pro-
grams achieved remarkable results; many still do, particularly those in
the IRS and AMC.

Over the years since public officials and political scientists began ask-
ing whether the ombudsman concept, a Scandinavian innovation, could
be successfully grafted into American government, the Administrative
Conference of the United States (Administrative Conference) has been
concerned with the debate and analysis of that question. It commis-
sioned this Article to help it determine whether it should recommend
more systematic use of the ombudsman as a means of improving the
administration of government programs by the executive branch.

This Article considers the record of six ombudsmen: those in the
IRS, the AMC, the RCRA program, the ICC, the Commerce Depart-
ment, and the federally supported Long-Term Health Care
Ombudsmen at the state level. The goal of this Article is to discover
what makes an ombudsman's office work, what makes it fail, and when
and under what circumstances, establishing an ombudsman makes
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sense. This Article does not deal, except in passing, with ombudsman
programs that address employee grievances. It deals only with those
programs set up to help the public solve the problems encountered in
dealing with the government: problems of misadministration, negli-
gence, human error and omission, and the slights and oversights that
can complicate dealings with the bureaucracy.

The ombudsman idea is not new. The first ombudsman was estab-
lished in Sweden in 1809. The first ombudsman in this country, at least
at the federal level, came into being twenty years ago, in 1971. Never-
theless, there is an adequate record for at least a preliminary assess-
ment of the value of federal ombudsmen programs; enough to promote
or support the view that, as a rule, federal departments and agencies
administering programs that serve or directly affect large numbers of
the public, should have an effective ombudsman program. We are not
writing on a clean slate.

The first section of this Article summarizes the history of American
interest in the ombudsman as an institution of government. The next
section presents six case studies. The third section raises some of the
underlying issues presented when the creation of an ombudsman is
under consideration. The last section sets forth the authors' recommen-
dations for the creation of additional federal ombudsmen.

I. GROWTH OF AMERICAN INTEREST IN THE OMBUDSMAN

A. The American Ombudsman Movement

The ombudsman has been defined as "an independent government
official who receives complaints against government agencies and their
officials from aggrieved persons, who investigates, and who, if the com-
plaints are justified, makes recommendations to remedy the com-
plaints."' Trouble-shooting and proposing ways to improve the delivery
of government services have been the primary functions of American
ombudsmen. Both functions are aided by the powers of investigation
and report, the major tools, apart from persuasion used by the
ombudsman, who otherwise lacks the authority to compel compliance
with decisions or to make policy. The ombudsman is intended to serve
as the option of last resort before litigation, rather than as a substitute
for existing grievance handling procedures.

Until quite recently, there were no public officials in American gov-
ernment with the title, status, or mission of the ombudsman. In fact,

1. Stieber, Government Ombudsmen Share Global Complaints: Notes from Can-
berra, 44 ARB. J. 42, 42 (1989).
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the Office of Personnel Management does not even have a classification
for the ombudsman position. Given the general expectation that gov-
ernment be prompt, fair, and responsive, one may well ask why.

Before World War II, Americans had less occasion to seek out a
neutral go-between to cut red tape and solve problems when their local
and state governments got bogged down. In the New England town
meeting, for example, each voter had a convenient forum at which to
call the town manager and the selectmen to account for open pot holes
and late school buses. The ward organizations of the city political ma-
chines in control at that time gave urban residents access to city hall. It
was not until the New Deal that citizens began to look to the Federal
Government for unemployment, retirement, health care, and educa-
tional benefits on a greater scale than exists today. One reason that
there were no ombudsmen until the late 1960's or 1970's is that there
was less need for an official to help deal with grievances against the
government.

Because elected officials and party organizations view the go-between
function of the ombudsman as incident to the political process, it has
not been easy to persuade them to share their duties with politically
independent officials, or, more aptly, to persuade them that the
ombudsman funciion is separate. As one mayor is reputed to have said
when the question was put to him: "[here] ombudsman is spelled M-A-
Y-O-R." Indeed, the response most often heard when you propose set-
ting up an ombudsman is "we do not need one." The response comes
not only from elected officials who are reluctant to share credit for hav-
ing a traffic light installed, but also from the public employees who
install the light. The public employees argue that the ombudsman
would hinder them by adding an additional level of supervision.

The writings and lobbying efforts of a small group of inquisitive and
perceptive lawyers and political scientists established the beachhead
from which interest in the concept of the ombudsman spread overland.
What is remarkable, in retrospect, is not that the ombudsman idea took
so long to gain acceptance here; it is the extent to which the idea took
hold at all.8

2. Interview with Bernard Frank, Esq., in Allentown, Pa. (Aug. 10, 1989) [herein-
after Frank Interview].

3. See S. ZAGORIA, THE OMBUDSMAN: How GOOD GOVERNMENTS HANDLE CITI-
ZEN'S GRIEVANCES 65 (1988) (cataloging low number of established ombudsmen in
United States).
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1. The First Settlers

Ten years ago, Stanley V. Anderson' canvassed the early American
literature on the nature and likely applications of ombudsman service
in this country.' Anderson credits Professor Henry Abraham with pub-
lishing the first work on ombudsmen, A People's Watchdog Against
Abuse of Power," in 1960. Abraham, who studied in Denmark as a
Fulbright scholar, wrote about the then new Danish ombudsman pro-
gram. Subsequent articles by Kenneth Culp Davis and Donald C.
Rowat, Rowat's 1965 book, The Ombudsman, and two definitive works
by Walter Gellhorn, Ombudsmen and Others8 and When Americans
Complain," all made significant contributions to our knowledge of the
nature and workings of ombudsmen.

These observers found the European experience very interesting.
Sweden, the first country to establish a national ombudsman, did so in
1809; its constitution provided for the ombudsman.10 In Sweden, the
legislature appoints the ombudsman for four-year terms. The office has
authority to review both executive and judicial actions and, in appropri-
ate cases, may bring or recommend prosecution of public officials for
malfeasance in office. The Swedish law requires that the complaint be
kept confidential and gives the ombudsmen audit authority which is
used as the basis for departmental investigations. To a greater or lesser

4. Professor Anderson taught in the Political Science Department at the University
of California at Santa Barbara and served as the Director of the Affiliated
Ombudsman Activities Project. He was also the author of CANADIAN OMBUDSMAN
PROPOSALS (1966), and the editor of OMBUDSMAN FOR AMERICAN GOVERNMENT?
(1968), and OMBUDSMAN PAPERS: AMERICAN EXPERIENCE & PROPOSALS (1969).

5. S. ANDERSON, OMBUDSMAN READINGS 1-19 (1980).
6. H. ABRAHAM, A PEOPLE'S WATCHDOG AGAINST ABUSE OF POWER (1960).
7. D. ROWAT, THE OMBUDSMAN: CITIZEN'S DEFENDER (1965).
8. W. GELLHORN, OMBUDSMEN AND OTHERS: CITIZEN PROTECTORS IN NINE

COUNTRIES (1966).
9. W. GELLHORN, WHEN AMERICANS COMPLAIN: GOVERNMENTAL GRIEVANCE

PROCEDURES (1966). Professor Walter Gellhorn, Columbia School of Law, a founding
member of the Administrative Conference of the United States (Administrative Con-
ference) and a member of its council, is also the author of the Model Ombudsman
Statute which has been used as the basis for laws and ordinances creating state (e.g.,
Nebraska) and local (e.g., Seattle-King County, Washington) ombudsmen.

10. "Ombudsman" is a Swedish word meaning "agent" or "representative." Henry
& Anderson, The Ombudsman: Tribune of the People, 363 ANNALS 44, 45 (1966).
The classic Scandanavian ombudsman is a constitutional officer appointed by parlia-
ment to conduct "dispassionate inquiries into problems of which an individual's com-
plaint might be merely a symptom of a general condition rather than a self-contained
whole." Letter from Professor Gellhorn to Charles Pou, Esq. (Mar. 16, 1990) [herein-
after Gellhorn Letter]. However, the term "ombudsman" is now widely, and often
rather loosely, used to describe any functionary with responsibility to consider a
grievance.
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degree, all the ombudsmen created since Sweden originated the office
owe much to the Swedish experience.

In 1919, Finland became the second country to establish an
ombudsman. The Finnish ombudsman is also appointed by the legisla-
ture and is empowered to review judicial decisions for fairness, as well
as decisions of the executive branch.11

Two of the next three countries to adopt ombudsman programs were
also in Scandinavia: Denmark in 1955 and Norway in 1962. New Zea-
land also established an ombudsman in 1962. The post-war
ombudsmen, like the early models, had power to review executive
branch decisions, but not those of the judicial branch. They also were
not empowered to institute prosecutions of public officials. They did,
however, have discretion, in some cases, to issue public reports of their
findings. Indeed, the power of report, as it is sometimes called, is the
principle means by which the ombudsman's findings and recommenda-
tions gain attention.

2. Spread of American Interest in Ombudsmen

Approximately 150 years passed between the time Sweden estab-
lished the ombudsman and America took serious notice of the concept.
There are several reasons for this long delay: the relative isolation of,
and distance between, the two countries, as well as cultural, lingual,
and political differences. In fact, the ombudsman idea was slow to
reach any other part of the world, and it was not until the Danish ad-
aptation of the Swedish institution in the mid-1950's that use of the
concept began to take hold around the world. In large part, the idea
spread due to the efforts of the first Danish ombudsman, Professor Ste-
phan Hurwitz. Hurwitz wrote extensively on the subject, travelled to
other countries to spread the word, and gave frequent talks to academic
and political audiences. Among others, he discussed his ideas with
three Americans who did much to establish the concept in the United
States: Professors Gellhorn, Davis, and Abraham.

In 1967, the American Assembly (Assembly) adopted a statement at
its thirty-second meeting urging "the prompt enactment of laws to cre-
ate the special office required to handle citizens' complaints, the
Ombudsman. ' 1 2 The following year the Western American Assembly

11. See D. ROWAT, THE OMBUDSMAN PLAN: THE WORLDWIDE SPREAD OF THE
IDEA 15, 17-18 (Univ. Press of Am. 1985) (outlining developments of Finnish
ombudsman as reaction to czarist oppression in Finland).

12. REPORT OF THE THIRTY-SECOND AMERICAN ASSEMBLY, THE OMBUDSMAN 7
(1967).
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on the Ombudsman, made up of sixty-six members from university,
government, and private sector backgrounds, expanded on the previous
year's work by the parent American Assembly. The Assembly's find-
ings sum up the case for the creation of ombudsmen and explain the
interest in the concept:

a. All citizens do not enjoy equal access to existing mechanisms for redress of
grievances. Voices do not speak with similar clarity nor do they fall on equally
receptive ears.
b. Elected officials in responding to selected complaints often provide solutions
for specific cases, but may not solve the underlying causes of the problem itself.
The result is often to provide a special service for some constituents rather than
to bring equity among all citizens.
c. Where complaint mechanisms exist in administrative agencies, their operation
may tend to reinforce current procedures and to condone employee actions rather
than to meet the problems causing the grievances.
d. Judicial resolution of citizen grievances is an important but limited and costly
remedy.a

The fourth finding, relating to judicial resolution of disputes, reflects
what citizens often discover to their dismay, if not to their peril; the
provision of full and fair procedures-notice and trial-type hearings,
internal review procedures, access to the courts for judicial re-
view-may be of little value in many situations. Indeed, many griev-
ances are wholly unjusticiable. Walter Gellhorn offers, as an example,
the whistle-blower who is simply ignored rather than punished and thus
has no grievance that entitles him to a hearing. However, he may have
a tale that would interest an ombudsman, not only in the merits of
wrong uncovered by the whistle-blower, but also because of the manner
in which the matter was considered." On the strength of its factual
findings, the Assembly urged that "the concept of the Ombudsman be
introduced at the federal level."15

The Administrative Law Section of the American Bar Association
(ABA) formed a committee to consider the ombudsman concept in
1967. In 1969, the ABA House of Delegates passed a resolution urging
the use of ombudsmen in the United States." At the federal level, the

13. INSTITUTE OF GOVERNMENTAL STUDIES, WESTERN AMERICAN ASSEMBLY OF
THE OMBUDSMAN 26 (S. Scott ed. 1968) [hereinafter WAA].

14. We are indebted to Professor Gellhorn both for this example and the observa-
tion that not all grievances can be addressed effectively in trial-type hearings. Gellhorn
Letter, supra note 10.

15. WAA, supra note 13, at 27.
16. See Proceedings of the 1969 Midyear Meeting of the House of Delegates, 94

ABA ANN. REP. (1969) (hereinafter 1969 Midyear Meeting) (recommending that
state and local governments consider establishing and listing twelve essentials of
ombudsmen). See also D. ROWAT, supra note 11, at 86 (describing attempts to develop
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ABA initially proposed that the Administrative Conference serve as a
central ombudsman for the Federal Government and that it experiment
with the concept in specific agencies.17 The ABA modified this proposal
in 1971, when it proposed a program limited to a particular geographi-
cal area, government agency, or program.1 8 The ABA's interest contin-
ues to the present. In August 1989, the ABA House of Delegates
adopted a resolution recommending that the Secretary of Labor estab-
lish an Office of Ombudsman/Advisor in some states to provide coun-
selling in unemployment insurance claims for those who could not af-
ford adequate representation.19

B. The Early Federal Legislative Proposals

Legislation reflecting the interest in the ombudsman concept fol-
lowed, if indeed, it did not help stimulate and further the surge of in-
terest in the early 1960's. These bills took two forms. One called for the
creation of a congressional ombudsman to assist members with constit-
uent case work. The other called for the creation of an ombudsman in
each of several selected executive branch departments and agencies.

1. The Ombudsman for Congress

In 1963, Representative Henry S. Reuss (D-Wis.) introduced a bill
to establish an ombudsman for Congress.20 Reuss' goal was to central-
ize constituent case work in a single office on the Hill. He argued that

federal level ombudsmen).
17. See 1969 Midyear Meeting, supra note 16, at 20 (noting that section three of

resolution contained American Bar Association's (ABA) suggestions for implementing
ombudsman program on federal level).

18. 8 ABA ANN. REP., ADMIN. L. S-c. 48-49 (1971). The ombudsman committee
report also included the reasons for the change in the resolution and status report on
the legislative efforts to date. Id. at 51-57. See also D. ROWAT, supra note 11, at 86
(explaining reasoning behind ABA amendment as inability of Administrative Confer-
ence to handle role larger than limited complaint handling).

19. ABA Resolution 108-A (Aug. 9, 1989) (adopting recommendations of the Sec-
tion of Labor & Employment Law). See also Letter from Walter H. Beckham, Jr.,
Secretary of the ABA, to Marshall J. Breger, Chairman, Administrative Conference of
the United States (Sept. 19, 1989).

20. H.R. 7593, 88th Cong., 1st Sess., 109 CONG. REC. 12,749-51 (1963). "Admin-
istrative Counsel" was the name given to the ombudsman in the July 16, 1963, Reuss
bill. Representative Reuss reintroduced the bill in the following three Congresses: H.R.
4273, 89th Cong., 1st Sess., 113 CONG. REC. 1158 (1965); H.R. 3388, 90th Cong., 1st
Sess., 113 CONG. REC. 1158 (1967); H.R. 8017, 91st Cong., 1st Sess., 115 CONG. REC.
5051 (1969). A similar Senate proposal was introduced by Senator Vance Hartke (D-
Ind.), S. 2134, 92d Cong., 1st Sess., 117 CONG. REC. 22,004 (1971) and reintroduced
by Senator Gravel (D-Alaska), S. 2500, 93d Cong., 1st Sess., 119 CONG. REc. 31,933-
35 (1973).
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the economies of scale gained by centralizing the case work function
would permit the development of staff experts in the various case work
subject areas.

Reuss' proposal made little headway. Opposition came from Mem-
bers of Congress (Members) who were unwilling to give up any control
over the constituent case work function. Reuss attempted to meet that
objection by limiting the work of the congressional ombudsman to cases
referred to it from Members and by requiring that the ombudsman
report the results to the Member rather than directly to the constitu-
ent. Others argued that the central ombudsman might not be zealous
enough in advocating the constituent's position. The ABA argued that
the plan went too far, too fast.'1 The high water mark for the Reuss
legislation was a hearing on the companion measure, S. 984, introduced
in the Senate by Claiborne Pell (D-R.I.) in 1965."

2. Ombudsmen for Executive Agencies

Other legislation introduced in the 1960's and early 1970's was pro-
posed to create ombudsmen in selected executive departments and
agencies, mainly to deal with problems encountered by citizens eligible
for benefits from federal entitlement programs. Although these bills did
not pass, they probably did help build interest in the inspector general
laws that were passed in the 1970's to deal with fraud, waste, and
abuse.""

In 1967, Senator Edward Long (D-Mo.) introduced legislation to es-
tablish an ombudsman at the Administrative Conference to deal with
the Social Security Administration, the Veterans Administration, the
IRS, and the Federal Bureau of Prisons.8 4 Senator Long added the Se-
lective Service System to his list of covered agencies in 1968.' The
Long bill permitted the ombudsman to deal directly with the complain-
ant. The agencies that were covered objected to the proposal on the
ground that the oversight was not necessary and would add another
layer of bureaucracy2

21. S. ANDERSON, supra note 5, at 17.
22. S. 984 was introduced on February 3, 1965. Hearings on S. 984 Before the

Subcomm. on Administrative Practice and Procedure of the Senate Comm. on the
Judicary, 89th Cong., 1st Sess. (Mar. 7, 1966).

23. Frank Interview, supra note 2.
24. S. 1195, 90th Cong., 1st Sess., 113 CoNG. REC. 5575 (1967). Administrative

Ombudsman, 1969: Hearings on S.1195 Before the Subcomm. on Administrative Prac-
tice and Procedure of the Senate Comm. on the Judiciary, 90th Cong., 2d Sess.
(1968).

25. S. ANDERSON, supra note 5, at 20.
26. Id. at 20-21.
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In 1971, Senator Jacob Javits (R-N.Y.) introduced the Administra-
tive Ombudsman Experimentation Act.'7  This bill proposed
ombudsman projects in three regions to provide services to low income
groups in their dealings with the Health, Education and Welfare,
Housing and Urban Development, and Labor Departments as well as
the Office of Economic Opportunity (OEO). The bill also proposed a
foundation to conduct ombudsman research and demonstration
projects.

Similar bills were introduced throughout the 1970's by other Mem-
bers of Congress. Representative Cornelius Ryan (D-Cal.) introduced
legislation in 1972 to provide federal grants in aid to states which es-
tablished corrections ombudsmen for prisoners, parolees, and proba-
tioners.28 In 1973, Representative Kenneth Keating (R-N.Y.) and Rep-
resentative Lee Metcalfe (D-Mont.) introduced bills to establish an
ombudsman for the Federal Bureau of Prisons and the Board of Pa-
role."9 Senator Charles L. Percy (R-Ill.) introduced a bill in 1973 to
establish an ombudsman for the federal criminal justice system.30 In
1974, Senator Gaylord Nelson (D-Wis.) introduced a bill to create fed-
eral citizens' advisory boards in the ten federal judicial circuits to re-
view complaints against agency actions.31 In its report, the Senate
Watergate Committee proposed the establishment of the Office of Pub-
lic Attorney to act as a special prosecutor and ombudsman to investi-
gate conflict of interest matters in the executive branch.3 '

3. Outcome

None of these bills became law. Indeed, none of them were reported
out of committee. Everard Munsey, administrative assistant to Repre-
sentative Reuss for much of the period in question, thought that part of

27. S. 2200, 92d Cong., 1st. Sess., 117 CONG. REC. 22,900 (1971). A similar bill
was introduced in the House by Representatives Steiger (D-W.Va.) and Reuss. H.R.
9562, 92d Cong., 1st Sess., 117 CONG. REC. 23,134 (1971). See D. RoWAT, supra note
11, at 86-87 (viewing bill as calling for experimental ombudsman rather than creating
permanent bureaucratic position).

28. See D. ROWAT, supra note 11, at 87 (stating bill would restrict funds to states
establishing such ombudsmen).

29. Representative Keating introduced H.R. 11,146, 93d Cong., 1st Sess., 119
CONG. Rac. 35,206 (1973). Representative Metcalfe introduced H.R. 8848, 93d
Cong., 1st Sess., 119 CONG. REC. 23,701 (1973); H.R. 9270, 93d Cong., 1st Sess., 119
CONG. REC. 23,701 (1973); and H.R. 10,216, 93d Cong., 1st Sess., 119 CONG. REC.
29,405 (1973).

30. S. 2160, 93d Cong., 1st Sess., 119 CONG. REC. 23,479 (1973).
31. S. 3043, 93d Cong., 1st Sess., 120 CONG. REc. 3,739 (1974).
32. SENATE COMM. ON WATERGATE, S. REP. No. 93-981, 93d Cong., 2d Sess.

(1974).
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the reason lay in the difficulty of transplanting a uniquely European
tool of government to American political soil. 3 ' For all of their good
intentions, some of the bills had serious flaws. By requiring the
ombudsman to work through the congressional office involved, the
Reuss bill added a layer of organization that makes the process seem
top heavy. There also was, and still is, the turf argument. Because Con-
gressmen essentially see themselves as the "ombudsmen" of first resort
for constituent problems, many members viewed the proposals as likely
to reduce the credit they receive for helping to handle, if not always
resolve, the problems constituents have with the Federal Government.

Finally, the proposals came at a time when Congress was enacting
the social programs that made up the "great society" vision of Presi-
dent Lyndon B. Johnson and the post-Kennedy Congresses; these pro-
grams were enacted with a view toward solving problems, not creating
them. In that climate, the notion that the government needed
ombudsmen to function efficiently may have seemed incongruous. By
the time the bureaucratic tanglements created by these programs be-
came apparent, the country was more inclined to look for ways to cut
the federal budget than to increase it.

C. The Legacy of the Early Interest and Legislation

Although none of the bills introduced in this period became law,
ombudsman programs gradually became established at all three levels
of American government.

1. Federal Ombudsmen

The earliest ombudsman established in the Federal Government was
set up in the Department of Commerce in 1971 by then-Secretary
Maurice Stans. That office, which is one of six studied for this report, is
described and its history analyzed below. It started with a bang and
ended with a whimper. But, in the twenty-five months or so that it was
at its top form, it showed the value of establishing an executive depart-
ment ombudsman. Other early federal experiments were conducted in
the Social Security Administration, which tried a Beneficiary
Ombudsman for a year or so, and by the IRS, a step which led to the

33. Interview with Everard Munsey, former administrative assistant to Representa-
tive Ruess, in Alexandria, Va. (Nov. 9, 1989). President Lyndon B. Johnson, who is
recalled as saying "I don't like the term and I can't spell it," reflects some of the
difficulty to which Munsey referred. President Johnson's remarks were passed on to us
by Benny Kass, Esq. Interview with Benny Kass, Esq., in Washington, D.C. (Sept. 26,
1989).
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establishment of what has become the most successful of the present
federal ombudsmen programs.

2. State Ombudsmen

The first state ombudsmen projects were inaugurated with assistance
from grants in aid provided by the OEO.8" The University of California
also provided assistance for these early state programs. Hawaii, in
1967, was the first state to pass legislation creating an ombudsman to
help its citizens cope with problems stemming from their dealings with
state agencies.8 5 Nebraska followed suit in 1969," Iowa in 1970, and
Alaska in 1975.7 The District of Columbia, Puerto Rico, and Guam
also have ombudsmen, although the former, set up to deal mainly with
conflict of interest questions, is essentially moribund.

3. County and Municipal Ombudsmen

It appears that the first municipal ombudsman in this country was
the "public protector" appointed by the Nassau County, Long Island,
New York, county executive in 19 6 7 ." Jackson County, Missouri es-
tablished an ombudsman in 1970 to deal with racial conflicts.39 The
City of Seattle and King County, Washington, joined together to set up
an ombudsman in 1970. The office was separated into its constituent
parts in 1979, and in 1982, the city closed its ombudsman office. The
county ombudsman is currently operating. The City of Dayton, Ohio,
and Montgomery County, Ohio, established a joint ombudsman with
assistance by OEO and the Kettering Foundation in 1971. There are
municipal ombudsmen in Buffalo and Jamestown, New York, and in
Detroit and Flint, Michigan, among other cities.' 0

34. By 1968, ombudsman legislation had been introduced in a majority of states.
To date, Hawaii, Nebraska, Iowa, Alaska, the District of Columbia, Puerto Rico, and
Guam have established an ombudsman. See D. ROWAT, supra note 11, at 87, 88
(tracking recent state-level ombudsman developments).

35. HAW. REV. STAT. § 96-2 (1985 & Supp. 1990).
36. NEB. REV. STAT. §§ 81-8, 240 (1981).
37. ALASKA STAT. § 24.55.010 (1985).
38. See D. ROWAT, supra note 11, at 83 (characterizing Nassau County

ombudsman, working in Office of Commissioner of Accounts, as having authority to
protect against failures of government).

39. See S. ZAGORIA, supra note 3, at 29 (giving case histories of ombudsmen es-
tablished through city charter revisions). The Jackson County ombudsman views her
role as doing justice outside the court system, thus achieving effective results while
diminishing case backlog and court costs. Id.

40. See S. ZAGORIA, supra note 3, at 71, 74 (listing pioneer ombudsmen on state,
county, and city levels). See also D. ROWAT, supra note II, at 90-92 (describing estab-
lishment of ombudsmen in Dayton-Montgomery County, Ohio, Seattle-King County,
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4. Other Ombudsmen

The ombudsman movement spread to quasi-public and private insti-
tutions, as well as to state and local governments. Many businesses,
hospitals, universities, and newspapers set up ombudsmen to deal with
customer, patient, student, and reader complaints."' While there is no
accurate census of the number of public and private ombudsmen in the
United States, there are, according to one source, several thousand
"'counsellors, investigators, mediators and shuttle diplomats" with com-
plaint handling functions working in this country. 2

D. The Administrative Conference's Role in the American
Ombudsman Movement

The 1964 law creating the Administrative Conference of the United
States43 directs it to recommend ways of improving the operations of
the government. The American interest in the ombudsman movement,
moreover, coincided with the creation of the Administrative Confer-
ence. Given the ombudsman's mission and nature of its function, it is
probably not surprising that proposals were made to designate the Ad-
ministrative Conference as the nation's ombudsman for matters involv-
ing the Federal Government. As noted earlier, both Senator Long and
the ABA put forward such plans. They were abandoned, however, in
the face of budget and logistical difficulties. Nonetheless, the Adminis-
trative Conference has engaged in and supported a considerable
amount of research on the subject.

An early Administrative Conference study by consultant Arthur E.
Bonfield led to a recommendation to provide a "people's counsel" to
represent the poor in federal rulemaking proceedings." Professor
Victor G. Rosenblum's Administrative Conference study on federal
agency complaint-handling mechanisms 45 concluded that a single fed-
eral ombudsman would not be practical because agency complaint-han-
dling procedures were not uniform. More recently, a study by Mark H.

Washington, and Newark, New Jersey).
41. Article, Ombudsman Jobs are Proliferating, and Characterized by Diversity, 2

BNA ADR REPORT 198 (May 25, 1988).
42. M. Rowe & M. Simon, Ombudsman Dilemmas: Confidentiality, Neutrality,

Testifying, Record-Keeping (Oct. 19-22, 1989) (unpublished report presented at the
annual Society of Professionals in Dispute Resolution Conference, Washington, D.C.).

43. Administrative Conference Act, 5 U.S.C. §§ 571-576 (1988).
44. REPRESENTATION OF THE POOR IN AGENCY RULEMAKING OF DIRECT CONSE-

QUENCE TO THEM, ACUS RECOMMENDATION 68-5, I C.F.R. § 305.68-5 (1991).
45. See Rosenblum, Handling Citizen Initiated Complaints: An Introductory

Study of Federal Agency Procedures and Practices, 26 ADMIN. L. REv. 1 (1974) (bas-
ing recommendations on questionnaire sent to federal agencies).
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Grunewald led to an Administrative Conference statement advocating
a federal ombudsman to deal with Freedom of Information Act mat-
ters.46 Administrative Conference member Kenneth Culp Davis chaired
the Administrative Law Section Committee of the ABA which spon-
sored that group's initial resolution supporting the use of ombudsmen.
Jerre Williams, the first Administrative Conference Chairman, advo-
cated the use of ombudsmen at the 1968 Western American Assembly
Conference at Berkeley, which was convened to consider the desirabil-
ity of using ombudsmen at the various levels of government. A 1974
article by the Conference's second Chairman, Roger Cramton, also ad-
vocated using federal ombudsmen.4 7 Walter Gellhorn, of course, gave
the concept currency with the publication of his two works on
ombudsmen.' 8

In 1966, Professor Gellhorn concluded his study of governmental
grievance handling mechanisms, 4

' and proposed that the Federal Gov-
ernment try the ombudsman system. Even though a grievance bureau
could not remedy the citizenry's irritations, it would support a reasona-
ble expectation of improvement. Professor Gellhorn went on to say that
experimenting with the idea would be a relatively simple and inexpen-
sive matter, and one that could be tried "without committing its propo-
nents so deeply that they can never afterward bear to admit failure.""0

To succeed, he said, one needed top-notch personnel, understanding
supporters, and public servants who are not actively antagonistic. 1 He
noted that these were not "forbidding conditions. 8 2

II. CASE STUDIES

In 1971, the first federal ombudsman, that we have identified, was
established in the Department of Commerce. Others have followed.
Some started on an experimental basis and were abandoned, some were
made permanent after a trial period, and others seem to have been set
up with the idea that they would be permanent. There is now enough
experience with the use of ombudsmen at the federal level to begin
evaluation of their utility and to make recommendations for expanding

46. See 1986 ACUS 71, 1341 (recommending ombudsman to address Freedom of
Information issues).

47. Cramton, A Federal Ombudsman, 1972 DUKE L.J. 1 (suggesting federal
ombudsman as response to increased demands for complaint-handling devices in ever
growing Federal Government).

48. W. GELLHORN, supra note 9; W. GELLHORN, supra note 8.
49. W. GELLHORN, supra note 9, at 232.
50. Id.
51. Id.
52. Id.
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their use.
Six federal ombudsman programs are considered in some detail in

this section of the Article. The first four, those in the IRS, AMC, the
long-term health care field, and the EPA, are all in operation today.
Each tells us something about what does or does not work, and each
tends to bear out Professor Walter Gellhorn's view that top-notch per-
sonnel, informed support, and a receptive bureaucracy are necessary.
The other two programs, those set up in the Department of Commerce
and at the ICC, are no longer functioning as ombudsmen programs.
But their histories, like those of the programs now in operation, provide
useful measures of what makes for a good program. These six pro-
grams are considered in turn.

A. The Taxpayer Ombudsman

1. The Taxpayer Ombudsman's Office

Taxpayers and tax collectors, if not natural enemies, are often com-
batants. Because the levy and collection of taxes is prone to dispute, the
IRS offers a likely setting for an ombudsman. The ombudsman hears
taxpayer gripes and is empowered by law and a sense of fair play to
intervene with the tax collector before the harm done to the taxpayer is
magnified by neglect, indifference, or by a bureaucratic affront.

While the origins of the Taxpayer Ombudsman are a bit murky, it
appears that there was a movement afoot in Congress in the mid-to-late
1970's to establish an office outside of the IRS to handle the mounting
number of complaints about the IRS; the idea was that the office
needed to be independent of the IRS to work effectively. Jerry Kurtz,
Commissioner of IRS from 1977 to 1980, sought a means to meet the
concerns expressed by Congress. Against this background, Kurtz pro-
posed and strongly supported the creation of an internal ombudsman as
an adjunct to the Commissioner's office to deal with taxpayer
complaints.

In 1976, before the Office of the Ombudsman was established, a pro-
gram to deal with taxpayer grievances, known as the Problems Resolu-
tion Program (PRP), was initiated on an experimental basis in four
districts (Detroit, Milwaukee, Dallas, and Austin). 8 On the strength of

53. To test which organizational arrangement worked better, the Internal Revenue
Service's (IRS) Problem Resolution Office (PRO) was located in the Taxpayer Service
Division in Austin and Milwaukee and in the immediate office of the District Director
in Dallas and Detroit. The test showed that the PRO staff was more likely to intervene
on behalf of taxpayers in examination and collection proceedings when located in the
Director's office. On that basis, it was decided to place the PRO in the Director's office
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this test, the program was implemented on a national level in 1977."
The evidence showed that the program not only helped taxpayers with
their immediate problems-its basic objective-it also "provided a
highly effective indicator of new, persistent or systematic problems and,
if properly structured, could function as an early warning system to
detect, measure, and focus attention on major problems soon after they
arose."50

Operation Link, a pamphlet distributed to tax preparers and inter-
ested members of the public as part of the effort to inform the public
about the existence and nature of the ombudsman service, spelled out
the PRP goals:

1. To assure that individual taxpayers are afforded an independent, monitored
system for the resolution of problems that have not been resolved through regular
organizational channels.

2. To. . . identify recurring internal systemic and procedural problems.
3. To serve as an advocate for taxpayers within the IRS . . .

a. Organization/Place in Agency Structure

The Taxpayer Ombudsman reports to the Commissioner of the IRS.
He is a member of the Senior Executive Service, a high-ranking career
official who directs a national headquarters office staff of some twenty
persons, including two teams of program analysts.

The current holder of the office is Damon 0. Holmes, appointed in
December 1987. He and his staff are responsible for the development
and operation of the national PRP; they wrote and now maintain the
PRP operating manual, 5 review the reports of the problems encoun-
tered in the field to identify those that recur or emerge as a result of
the constantly changing text of the Internal Revenue Code, seek solu-
tions to those problems, and stand as the advocate of the interests of
the taxpayers as the IRS develops new rules, forms, and procedures for
the imposition and collection of taxes.

The 250 or so persons who make up the national PRP staff are lo-

when the program was instituted nationally the following year. I.R.S., PROBLEM Raso-
LUTION PROGRAM (1986).

54. Id. at 5.
55. Id.
56. I.R.S. PuB. 1320, OPERATION LINK 1 (Rev. 12/87). For information on ob-

taining this pamphlet, see infra note 69.
57. I.R.S., INTERNAL REVENUE MANUAL 1279, PROBLEM RESOLUTION PROGRAM

HANDBOOK (1979). First issued in 1979 and updated periodically, the manual provides
detailed instructions for dealing with all of the ordinary and many of the more esoteric
problems the PRO staff is likely to encounter.
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cated in the ten service center offices, sixty-three districts, seven re-
gional offices, and the Washington office of the IRS. Each district office
has at least one person in the PRP function, although in some of the
smaller offices, such as Burlington, Vermont and Portsmouth, New
Hampshire, the PRP person may also serve as the public information
officer.

Each PRP office throughout the country "is organized as an opera-
tional part of the Director's office [to assure its] independence from
operational activities."" The separation allows the PRP staff to review
the office's action on a particular problem without first having to per-
suade the head of the function that an error was made. The regional
and national office staffs provide guidance, moral support, and advice
on uniform application of program procedures to the staff in the field.

b. Scope of the Taxpayer Ombudsman's Authority

The Taxpayer Ombudsman is unique in at least one important re-
spect: originally created by order of the Commissioner, as an executive
ombudsman, the ombudsman and some of the duties and powers of the
office have been since recognized by the recent Omnibus Taxpayers'
Bill of Rights."9 As a result, the office is now, at least in part, a crea-
ture of Congress as well.

The Subcommittee on Oversight of the Committee on Ways and
Means of the House of Representatives conducted a study of the PRP
in 1978. At that time the national office functions of the program were
conducted by the Taxpayer Communications Branch of the Taxpayer
Service Division under the direction of a Coordinator, an official four
levels beneath the Office of the Commissioner-a "level too low to even
report directly to the Director of the Taxpayer Service Division." 0 The
Subcommittee also noted its doubts that the Taxpayer Communications
Branch had sufficient management experience to carry out the pro-
gram."1 These concerns contributed to the decision in 1980 to appoint a
Taxpayer Ombudsman who would report directly to the Commissioner
and to the decision to move the national office into the Commissioner's
office.

Once the Taxpayer Ombudsman and the staff were in place, ques-

58. Id. at ch. 200.
59. Technical and Miscellaneous Revenue Act, 26 U.S.C. § 7811 (1988).
60. STAFF OF HOUSE SUBCOMM. ON OVERSIGHT OF THE COMM. ON WAYS AND

MEANS, 95TH CONG., 2D SESS., REPORT ON I.R.S. PROBLEM RESOLUTION PROGRAM
FOR HANDLING TAXPAYER COMPLAINTS (Comm. Print 1978).

61. Id. at 32-36.
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tions arose as to the nature and extent of the program's authority to
stay decisions by the collection, examination, and other enforcement
bureaus while a complaint was being investigated and mediated. In-
deed, many complaints grew out of the taxpayer's inability to maintain
the status quo pending the outcome of the dispute. PRP was empow-
ered by the Commissioner to order that the status quo be maintained,
if, in the opinion of the Problems Resolution officer on the case, that
step was justified. This was accomplished by issuing a taxpayer assis-
tance action (TAA) directing the enforcement office to stay further en-
forcement pending the outcome of the complaint. A weakness in the
program, from the taxpayers' point of view, was the power of the en-
forcement officer to countermand the TAA. When that happened, it
was up to the Problems Resolution officer to persuade the director that
the TAA should be reinstated. The 1988 Omnibus Taxpayers Bill of
Rights reversed that burden by giving the ombudsman and the
Problems Resolution officer the authority to issue taxpayer assistance
orders (TAOs). Under the current law, the enforcement officer must
appeal to the director to lift the stay provided by the TAO.

The 1988 law created additional powers for the ombudsman and
rights for the taxpayer. The law provides that a taxpayer may apply to
the ombudsman for a TAO, and authorizes the ombudsman to issue it
if he determines that "the taxpayer is suffering or about to suffer a
significant hardship as a result of the manner" 62 in which the tax laws
are being administered. The TAO may be used to release property sub-
ject to a levy or to stop or set aside a collection action. The Omnibus
Taxpayers' Bill of Rights also requires the Taxpayer Ombudsman to
make an annual report to the Senate Finance Committee and the
House Ways and Means Committee "regarding the quality of taxpayer
services provided,"" a report filed jointly with the Assistant Commis-
sioner for Taxpayer Services.

c. Modus Operandi

The PRP operates much in the manner of a traditional European
ombudsman. The Problems Resolution officer does not work on the un-
derlying tax problem, but investigates facts and then, on the basis of
ascertained facts and applicable tax law, makes a recommendation on
how to deal with the complaint. Damon Holmes, the current Taxpayer
Ombudsman, emphasizes the importance of establishing the facts cor-

62. Technical and Miscellaneous Revenue Act, 26 U.S.C. § 7811 (1988).
63. Id. § 7811(a).
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